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Arising out of Order-in-Original: 39/REF/CE/AC/2015 Date: 11.06.2015
Issued by: Assistant Commissioner, Central Excise, Din: Mehsana, A'bad-II1.

34leaaf vi 4fart ml m vi uar Name & Address of the Appellant & Respondent

M/s. Rainbow Exports(Pro Bhavin P. Patel)

al{ afa gr r#ta smr 3ri@ts 3rgra aar & at a sa or?gr a u uenfenf f)
al; T, r 37f@rant at ~- m gr?t ernrd wgd a raat &r

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,'Bffif flxcfi Ix cfi"T ~lffUT~ :
Revision application to Government of India :

(1) a#4ta Una zycan 3rf@,fzm, 1994 ctr 'cITTT 3ffiTIB f1a aarg nimi a a
~.um cm- \3Lf-'c.ITTT cfi ~~ ~ cfi 3ffiTIB Tffi&TOT .~-~~. 1ffi"ff tRcPR.
fa au, tua Rm, aft ifhra, uRa lqa, w mf. { Recht : 110001 at
at st#t afegt

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zuf mr ctr 6Tfrr ma i ma ht erR cbl'<"<Sll~ x1 fcnm ·i-J0 -isPII'< m 3Fa cbl'<"<Sll'i"
ii a fas#t qoenz aa qusrumaua g mfr, zn fatus1Ir at Tuer
"c[IB $ fcnm cbl'<"<Sll~ if "l:lT frITTft 'i-JO-isllll'< if "ITT mT al 4fanhr g{ et I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in. a warehouse.

(a) srra # are fhh lg u 72 Raffa mT r z m f~for i uitt zyce
aa ml 4 ,rd yc # fffi': cfi ~ if vTI' 1ffi"ff are Raft ; zut q2gr i f ;qf fcta
%1
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

() z4Re zfen mr 41ar fag Rat 'Bffif cfi EfTITT (~ 'llT ~ cITT) wm=r fcnm T]llT

la zy
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
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'cl' 3TTWf ,:ffC!li:;1 cBl' '3c'41c;1 ~ ~ :f@R ~ ~ 'GTI' ~~ l=fPlf cBl' ~ 6 3ITT
ha 3rasr uit gr err qifr a 3m7gm, 378)a erruf + R zT
~ ii ·Fcmf 3~ (~.2) 1998 m 109 m frrgcm fcl,~ ~ m 1
(d) Credit of any.duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3i:lllc;.-J yeas (r#t) Ruma#t, 2001 cf) f7-rWI 9 cf) ~ fclf.:lfcft:c. >fCJ?! x-r@TT
~-s if err ~ if, ~ ~ cfl mct ~ m&c1 F?. rli cj) ~ cfr-:r l-ITT1 cfl ~ ~-~~ ~cf
~ ~ c#I" err-err ~ cf) 'ffi[f ~ 3nircR fclTT:IT \f[f'iT ~ 1 ~ 'ffi[f ~ ~- cnr
:i-Lcll~~tt cfl ~ tITTT 35-~ if frrmfur qfr cfl :frc=rA cfl 'fl¥ cfl xTT[f i!3TT7<-6 ~~ m'ct
ft e)ft afezt

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) RfclG-1.:i ~ cfl W[f @~ XCPl-f ~~~m~ cf)l--f 61 ill ~ 200 I - 0
~ :frc=rA ~ ~ 3ITT@~ XCPl-f ~~ ~~ 61 ill 1000/- ~~~~

GI I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

ta zyca,at 3ala zyc vi ara or4l#lg znznf@raw a 4R 3r4ta:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tu sari zyc srf@)fr, 1944 61 err 35- uo#f/35-~ cfl ~:-
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) affaar eia a iafer f ma var zea, €la sqrza zf vi ara
3r4)tr mzf@raw 6t f@q?ts 4)fear ke cin i. 3. 3fR. ~- g, { Rc41 a vi

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(&) '3c1-afc;Jftla qRmc; 2 (1) cf> aaT; 3fa cfl 3rcrat at 3r4tea, 3flat a mar xfli:rr
z[ca, zit sgr«a zyea vi hara ar@#ta arr@row (free) at ufga 2fra 91feat ,
31zarala i sit-2o, rq #ea IR4a ma1sue, Raufa, ii1al-380016.

(b) To the west regional bench of Customs,' Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) a€ta sqra zycn (rat) [rm1a81, 2oo1 #6l err 6 3if qua ~-~-3 if frrtT!fur
fag 3rgar 3r4#ta mznf@rot fl mt{ 3rfh a fag r4a fag Ty 3r?gr #t a fail Rea
ugi ar zycn #t mi, ant 6t nit 3ITT'WITT!T ·Tzar if+ u; 5 al zula a t cfITT
~ 1 ooo / - ~~ wfr I us snr zcn at in, can at in 3ITT' WITTl1 TT<TT ~
us aai UT so ala la st at u; sooo/- ta ht ztft us sn zca al in,
ans qt in 3jtz cama ma uif nu so Garg zqs unar & asi nu; 1o00o / - ~
3crf gin1 at #ta zrra fGrer a a a arfha &a rr # xi)q if ffitf ~ \iW! I "ll5
Tr U vent fan41 If a1a~a etaa Rt gal nl 61

The appeal to the Appellate Tribunal shall be filed in quadruplicat.<;i in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall b:e ·accor:qpanied against
(one which at least should be accompanied by a fee of Rs.1,000,. Rs.5,000/-ad Rs.10,000/
where amount of duty/ penalty/ demand / refund is upto 5 Lac, 5 J~lac to 50 Lac a_'n,Oi:,apove 50 Lac
respectively in the form of crossed bank draft in favour of AsstL Registar of '.:i: ;1::ir'anch of any- )7./.., ,·-~-.=- -or,5A' .•,' ~

0
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nominate public ·sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tr.ibunal is situated

' is». - 4ii;
(3) 'lffu ~ ~ if ~ 1tc1 ~ <ITT ~ NITT i m ~- -~ ~ m ~ ~ <ITT 1fTTfR~
ill 'fl fcnm ulF!T ~ ~ oQZ! m sh gg f fr udl arf 'fl m m ~ <1~Qffu 3~

zqrurf@raw at zas 3r4la u 3ta var at va 3nae fhzu vlTffi i I

In case of the order covers a number of order-in-Original, fee for each 0.1.0 should be
paid in the aforesaid manner not withstanding the fact that the one appe.al to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·-T1I1au zyca 3f@nu 497o zuen izjhf@a at~-1 cfi 3@T@ ~ ~~
a 3rd UT 3mat zuenfenf fufa If@rant a nag re)a al a TR u
~.6.50 t)i-r 'PT arrrcau zca fea cam zh aReI
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) za sit iif@r mii al fiau ma crrc,) Rll1=fT cffr 3it ft en= 3affa fznl var t
it #tar zca, ah Trad ca vi area 3r@#ta znrurferavr (auffaf@) Rm, 1982

RR2ea t
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tar era, hc€hr3er areavi glaras 3rah#hr ufruur (g@haa ,;rfc:t 3-fcfR;rr c):;~ *
.:, .:,

a2tzr3Tl gr4 31f@)f1 , &&9y #r nr 3sq h 3iaai fa4hr(izn-) 3rf@Gu#2&8(2ay #st
.:,

+in 29) f@aria : €.e.cg st Rt fa4tr 3f@1fr. &&&y ft err3 h 3iairpara at aft mar ft"
a{k.trfa#a sa-uf@5r #ca 3#Garf ?k. sr fa za nr a 3iatir smfr arat

"3rhf@aear if@zails 3r@rat
ac2hr3n glsviara a3iaizh fara gra'in gnfa?.:, .:,

(il tTm 11 sr c):; ~ ~ tcf,cR"

(ii) ~ 0Tm cfi)" e>T1" ~~~

(iii) ~ 0Tm foi4J-llct~ c1i" fa:tm:r 6 cti ~ ~ tcf,cR"

-» 312 agrf zrz faznrhmane fa#hr (i. 2) 3@1f71m, 2014 h 3nrrqa fa#t 3r4#tr 91f@arr h
"

+Ger fearftsr erar3rff vi 3r4trat rapa&f zttt
For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 ,(No. 25 of 2014) dated 06.08.2014. under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)() z if ,z 3gr hu or4l frwr a arr sif era 3rrar ya Tr c;us ~~- m· c'TI'

. ;i:n.r fc\,Q' anr ~T(Kl, c):; I O % m@Tcrf 'CR3ll srzihaevs fcl cl I f?.a t;T (,of c;os cti JO% 9rararerwr sirraal
.:, .:, .:,

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute. or
penalty, where penalty alone is in dispute." ~d
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ORDER IN APPEAL
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This appeal has been filed by M/s Rainbow Exports, Unjha (hereinafter referred to as

the appellant"for brevity) against order-in-original No. 39/Ref/CE/AC/2015 dated 11.06.2015

(hereinafter referred to "the impugned order') passed by the Assistant Commissioner, Central

Excise, Mehsana Division (hereinafter referred to as "the adjudicating authority")

2. Briefly stated, the appellant has filed a refund claim of Rs. 8,124/- under notification No.

41/2012-ST dated 29.6.2012, seeking refund of service tax paid on the taxable services, which

were received and used for export of goods manufactured by them. The said notification grants

rebate of service tax paid on specified services, received and used by exporter of goods, by way

of refunding the service tax so paid, subject to certain conditions. The taxable services involved

are: [a} Port Services; [b] Freight & forwarding Service; [c] C & F Service [d] Technical &

Inspection & Certificate Service; [e] Terminal Handling Charges Service; and [t] CHA Service.

The adjudicating authority, vide the impugned order has rejected the refund primarily on the

ground that the appellant being a manufacturer-exporter, the 'place of removal' was the "port of

export" for them; and that since these services were rendered upto the 'place of removal', refund

ought not to have been allowed in view of Sr. No. l(a) of notification No. 41/2012-ST dated

29.6.2012, which states that the taxable services should have been used beyond the 'place of

removal', in order to qualify for rebate ofservice tax paid.

3. Being aggrieved, the appellant has filed the instant appeal, inter alia, stating that the

services utilized by them were related to export of goods only; that the refund claims pertained to

earlier period was granted by the department.

4. Personal hearing in the matter was held on 12.7.2016. Shri Divyang Patel, Chartered

Accountant appeared before me on behalf of the appellant. He reiterated the submissions made in

the appeal memorandum.

5. I have carefully gone through the facts ofthe case on record and the submissions made by

the appellant. The instant appeal is required to be considered in view ofnotification No.41/2012

ST dated 29.06.2012, as amended by notification No.01/2016-ST dated 03.02.2016 and definition

of 'place of removal'. Therefore, it is necessary to reproduce the relevant excerpts of the said

notification and definition of place ofremoval. .

3e
6. The relevant excerpts ofthe notification No. 41/2012-ST are as follows:

Provided that -
(a) the rebate shall be granted by way of ref und of service taxpaid on the specified services.

Explanation. - For thepurposes of this notification,
(A) "specified services" means 

(i) in the case of excisable goods, taxable services that have been used.
beyond theplace of removal, for the export ofsaid goods;
(ii) in the case ofgoods other thin () above, taxable services usedfor the
export ofsaid goods;

but shall not include any service mentioned in sub-clauses (A), (B), (BA) and (CJ of clause (I)
ofrule (2) of the CENVAT Credit Rules, 2004;
(B) "place of removal" shall have the meaning assigned to it in section 4 of the Central
Excise Act, 1944 (I of 1944); " '

0

o
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7. As regards 'place of removal', the definition in Rule 2 of the CENVAT Credit Rules,

2004, states as follows:

2. In the CENVAT Credit Rules, 2004 (herein after referred to as the said rules), in rule 2,
after clause (q), thefollowing clause shall be inserted, namely-

'(qa) "place of removal" means-
(i) a factory or any other place or premises of production or manufacture of the
excisable goods;
(ii) a warehouse or any other place or premises wherein the excisable goods have been
permitted to be deposited without payment of duty;
(iii) a depot, premises of a consignment agent or any other place or premises from
where the excisable goods are to be sold after their clearancefrom thefactory,
from where such goods are removed;'

The CBEC, vide its Circular No. 999/6/2015-Cx dated 28.2.2015 has issued clarification,

subsequent to CircularNo. 988/2/2014-Cx dated 20.10.2014, that:

0 8.

6. In the case of clearance of goods for export by manufacturer exporter, shipping bill is
filed by the manufacturer exporter and goods are handed over to the shipping line. After Let
Export Order is issued, it is the responsibility of the shipping line to ship the goods to the
foreign buyer with the exporter having no control over the goods. In such a situation, transfer
ofproperty can be said to have taken place at the port where the shipping bill is filed by the
manufacturer exporter and place of removal would be this Port/lCDICFS. Needless to say,
eligibility to CENVATCredit shall be determined accordingly.

A combined reading of the notification No. 41/2012-ST dated 29.6.2012, along with the

0

clarifications issued by the Board on the term 'place of removal' and the insertion of its definition

into the CENVAT Credit Rules, 2004, clearly leads to a conclusion that the rebate under

notification ibid, is to be granted by way of refund of service tax paid on the 'specified services',

which are received by an exporter of goods and used for export of goods. The 'specified

services' in the case ofexcisable goods are those taxable services that have been used beyond the

'place of removal', for the export of the said goods and which are not mentioned in sub-clauses

(A) (B) (BA) and (C) of clause (I) of rule (2) of the CENVAT Credit Rules, 2004. Of course,

these refunds are subject to other conditions mentioned in this notification. In light of above,

the Assistant Commissioner has held that the impugned services, the refunds ofwhich have been

claimed, were not rendered beyond the place of removal and therefore the refund was not eligible

to the appellant.

9. Vide Section 160 of the Finance Act, 2016, read with the tenth schedule, clauses (A) and

(B) of Explanation contained in notification No. 41/2012-ST dated 29.6.2012, were

~retrospectively amended for the period 01.07.2012 to 02.02.2016. Section 160 ibid is reproduced

below:

160. (1) The notification of the Government of India in the Minislly of Finance (Department of
Revenue) number G.S.R. 519(E), dated the 29th June, 2012 issued under section 93A of the Finance
Act, 1994 granting rebate of service tax paid on the taxable services which are received by an
exporter of goods and usedfor export of goods, shall stand amended and shall be deemed to have
been amended retrospectively, in the manner specified in column (2) of the Tenth Schedule, on and
from and up to the corresponding dates specified in column (3) of the Schedule, and accordingly,
any action taken or anything done or purported to have taken or done under the said notification as
so amended, shall be deemed to be, and always to have been, for all purposes, as validly and
effectively taken or done as ifthe said notification as amended by this sub-section had been inforce
at all material times. 2) Rebate of all such service tax shall be granted which has been denied, but
which would not have been so denied had the amendment made by sub-section (1) been in force at
all material times.



6 V2(12)42/Ahd-IIU2015-16

O

(3) Notwithstanding anything contained in the Finance Act, 1994, an application for the claim of
rebate of service tax under sub-section (2) shall be made within the period of one month from the
date of commencement of the Finance Act, 2016.

THE TENTHSCHEDULE
(See Section 160)

Notification No
G.S.R.519 (E), dated
29 June 2012
[No.41/2012-Service
Tax, dated 29" June,
2012}

Amendment

In the said notification,
in the explanation

a) in clause (A), for sub-clause
(), thefollowing sub-clause
shall be substituted and shall
be deemed to
have been substituted,
namely:
(i)in the case of excisable
goods, taxable services that
have been used beyondfactory
or any other place or
premises ofproduction or
manufacture of the said goods,
for their export; ";

(b) clause (B) shall be
omitted

Period of effect of
amendment
1 day of July 2012 to
2" day February,
2016.

(both days inclusive)

D

10. The effect ofthe aforementioned retrospective amendment brought into vide Finance Act,

2016 in notification No. 41/2012-ST dated 29.6.2012, is that 'specified services' would now

mean taxable services that have been used beyond the factory gate or any other premises or place

ofproduction for the period ofretrospective amendment, i.e. from 0 1.07.2012 to 02.02.2016. The

disputes based on the contention that every service upto the port [which in the case of

manufacturer-exporter was the 'place of removal'] would not be a 'specified services' and

therefore would not be eligible for refund under notification. No. 41/2015-ST dated 29.6.2012,

stands resolved. Now, the effect of the aforementioned retrospective amendment is that any

taxable service used beyond the factory gate or place or premises ofproduction ofmanufacturing,

etc. would thus be 'specified services' as per notification supra, and would thus be eligible for

refund, provided other conditions of the notification are met. In view of above discussed legal

position, the impugned order holding that the services under consideration were rendered upto the

place ofremoval, port being the place ofremoval - become extraneous.

11. In view ofretrospective amendment in the notification ibid, the impugned order becomes

non-est. Hence, the impugned order is set aside and the case is remanded to the adjudicating

authority to decide the matter afresh, in view ofthe foregoing discussion.

0

Date: 04 /08/2016

Attested J . _
2%$8
Superintendent (Appeal-I)
Central Excise, Ahmedabad

\ .A>.e
(Abhai I ar Srivastav)

Commissioner (Appeal-I),
Central Excise, Ahmedabad
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BYR.P.A.D.

To

Mis Rainbow Exports
1st Floor, Patel Shivaramdas Ambaramdas Building
Opp. Unjha Pannacy
Unjha-384 170

Copy to:
1. The ChiefCommissioner ofCentral Excise, Ahmedabad.
2. The Commissioner ofCentral Excise, Ahmedabad-III
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III
4. The Assistant Commissioner, Central Excise, Mehsana Division.

J/'Guard file.
6. P.A

V2(12)42/Ahd-llJ/2015-16
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